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Problems faced by coastal LGAs

\A

* Absence of clear legislation leads to “judge-made” law
* Political “tidal flow”

* No safety net for hard decisions
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Political ‘““tidal flow”’
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Increasing liability risk faced by

LGAS
—

Sutherland Shire v Heyman (1985) 157 CLR 424

Alec Finlayson Pty Ltd v Armidale City Council (1994) 123 ALR 155
Pyrenees Shire Council v Day (1998) 192 CLR 330

Ryan v Great Lakes Council [1999] FCA 177

Brodie v Singleton Shire Council (2001) 206 CLR 512

Bankstown City Council v Almado Holdings Pty Ltd (2005) 223 CLR 660
Melaleuca Estate Pty Ltd v Port Stephens Council (2006) 143 LCERA 319
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Climate Change Litigation

e

Walker v The Minister for Planning & Ors [2007] NSWLEC 741
Gray v Minister for Planning [2006] NSWLEC 720 (Anvil Hill Case)
Telstra Corporation Ltd v Hornsby Shire Council (2006) 146 LGERA 10
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What do Councillors need?

\

* Alegal safety net

* Protection from
frivolous lawsuits

Credit: kraphix via Shutterstock/akindo via iStock/Salon
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EP&A Act (NSW) 1979 — Section

145B
—

145B Exemption from liability—contaminated land

1)

3)

A planning authority does not incur any liability in respect of anything done or omitted to be done in good faith by the
authority in duly exercising any planning function of the authority to which this section applies in so far as it relates to
contaminated land (including the likelihood of land being contaminated land) or to the nature or extent of contamination
of land.

This section applies to the following planning functions:

a) the preparation or making of an environmental planning instrument, including a planning proposal for the
proposed environmental planning instrument,

b) the preparation or making of a development control plan,

) the processing and determination of a development application and any application under Part 3A or Part 5.1,

d) the modification of a development consent,

d1) the processing and determination of an application for a complying development certificate,

e) the furnishing of advice in a certificate under section 149,

f) anything incidental or ancillary to the carrying out of any function listed in paragraphs (a)-(e).

Without limiting any other circumstance in which a planning authority may have acted in good faith, a planning authority
is (unless the contrary is proved) taken to have acted in good faith if the thing was done or omitted to be done

substantially in accordance with the contaminated land planning guidelines in force at the time the thing was done or
omitted to be done.
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LGA (NSW) 1993 — Section 733

733 Exemption from liability - flood liable
land, land subject to risk of bushfire and land in coastal zones

i

1) A council does not incur any liability in respect of:
a) any advice furnished jn good faith by the council relating to the likelihood of any land being flooded or the nature or extent of any such flooding, or
anything done or omitted to be done in good faith by the council in so far as it relates to the likelihood of land being flooded or the nature or extent of any such flooding.
2) A council does not incur any liability in respect of:
a) any advice furnished in good fajth by the council relating to the likelihood of any land in the coastal zone being affected by a coastline hazard (as described in a manual
referred to in subsection (5) (b)) or the nature or extent of any such hazard, or
b) anything done or omitted to be done in good faith by the council in so far as it relates to the likelihood of land being so affected.
3) Without limiting subsections (1), (2) and (2A), those subsections apply to:
a) the preparation or making of an environmental planning instrument, including a planning proposal for the proposed environmental pIannlnF instrument, or a development
control plan, or the granting or refusal of consent to a development application, or the determination of an application for a complying development certlﬁcate, under the
, and
b)
Q) the |mp05|t|on of any condition in relation to an application referred to in paragraph (a), and
d) advice furnished in a certificate under_section 149 of the Environmental Planning and Assessment Act 1979, and
e) the carrying out of flood mitigation works, and
f) the carrying out of coastal management works, and
3) the failure to upgrade flood mitigation works or coastal management works in response to projected or actual impacts of climate change, an
f5) the provision of information relating to climate change or sea level rise, and
g) any other thing done or omitted to be done in the exercise of a council’s functions under this or any other Act.

[continued next slide]
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4)

5)

6)
7)

8)

LGA (NSW) 1993 — Section 733

(cont’d)

i

Without Iimiting any other circumstances in which a council may have acted in good faith, a council is, unless the contrary is proved, taken
to have acted in good faith for the purposes of this section if the advice was furnished, or the thing was done or omitted to be

done, substantially in accordance with the principles contained in the relevant manual most recently notified under subsection (5) at that
time.

For the purposes of this section, the Minister for Planning may, from time to time, give notification in the Gazette of the publication of: :

a) a manual relating to the management of flood liable land;
b) a manual relating to the management of the coastline, or
Q) a manual relating to the management of land subject to the risk of bush fire.

The notification must specify where and when copies of the manual can be inspected.

A copy of the manual must be available for public inspection, free of charge, at the office of the council during ordinary office hours.
This section applies to and in respect of:

a) the Crown, a statutory body representing the Crown and a public or local authority constituted by or under any Act, and
b) a councillor or employee of a council or any such body or authority, and

Q) a public servant, and

d) a person acting under the direction of a council or of the Crown or any such body or authority,

in the same way as it applies to and in respect of a council.
In this section:

"coastal management works" includes the placement and maintenance of temporary coastal protection works.

"coastal zone" has the same meaning as in the Coastal Protection Act 1979, and includes land previously in the coastal zone under that Act
and land that adjoins the tidal waters of the Hawkesbury River, Sydney Harbour and Botany Bay, and their tributaries.

"manual” includes guidelines.
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Productivity Commission Draft Report:
Natural Disaster Funding Arrangements
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Productivity Commission Report

Legal Liability
e——_—

“The Commission received recommendations that effective risk management is being inhibited by

concerns about legal liability. This includes concerns relating to:

- Local governments being sued where changes to land use planning schemes adversely affect
property values;

- Local governments being sued where they release natural hazard information that adversely affects
property values;

- Local government planning decisions being overruled by higher levels of government or
independent bodies.

... Some participants argued in favour of legislative provisions similar to those available to local

governments in NSW under s733 of the Local Government Act 1993, which gave some indemnity or

protection for local governments having made planning decisions ‘in good faith’ (Beatty Legal,

submission 23).

Draft Recommendation 4.6
State governments should provide additional suW)ort and guidance to local governments that
addresses the extent of local governments’ legal liability when releasing natural hazard information and
making changes to land use planning regulations.”
- Australian Government Productivity Commission, Natural Disaster Funding Arrangements Draft Report, Volume 1,
pPp174-5
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Contact Details

—_

Andrew Beatty
Director, Beatty Legal Pty Ltd

Level 4, Beanbah Chambers
235 Macquarie Street
Sydney NSW 2000

Tel: +612 8203 2381

Fax: +612 9223 0233

www.beattylegal.com
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